
 
 

 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 1 July 2019 

From: Acting Executive Director – Economy and 
Infrastructure 

 
 

HIGHWAYS ACT 1980 SECTIONS 119 AND 25 – 

APPLICATION TO DIVERT PUBLIC BRIDLEWAY NO 138055 

PARISH OF WETHERAL AND UPGRADING OF PUBLIC 

FOOTPATH NO 138065 PARISH OF WETHERAL TO 

BRIDLEWAY: DISTRICT OF CARLISLE 

1.0 EXECUTIVE SUMMARY 

1.1 An application has been received to divert a section of public footpath 
no 138055 at Cocklakes, nr Cumwhinton in the parish of Wetheral, 
District of Carlisle.   
 

1.2 This can be done under Sections 119 of the Highways Act 1980 and 
consultations have taken place so as to assist members to reach a 
decision as to whether or not a diversion order should be made. 

1.3 The applicant landowner has also agreed to enter into an Agreement 
under Section 25 of the Highways Act 1980 to upgrade public footpath 
138065 to a bridleway.   

1.4 An overview plan at Appendix A shows the proposals 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is “To ensure places in Cumbria are well-
connected and thriving”. 

 
2.2 The relevant procedure is an “administrative quasi-judicial” one.  The 

conditions which must be satisfied for an order to be made and 
confirmed are that it should appear to Members “that it is expedient” 
for the public footpath to be diverted and that there is a need to make 
an order on the grounds set out in paragraph 5.1 of this report.  
Members have discretion as to whether or not to make an order, but 



 

 

such discretion must be exercised reasonably. 

3.0 RECOMMENDATION 

3.1 That, pursuant to the power set out at Part 2G paragraph 2.1(g)(iii) of 
the Council’s Constitution, an order be made under Section 119 of the 
Highways Act 1980 to divert that section of public bridleway no 138055 
in the parish of Wetheral shown A-B to a new route A-C-D-E-F-G-H-I-J-
K-L as shown on the plan at Appendix B and that all necessary actions 
be taken to confirm the order; and 

3.2 That, pursuant to the power set out at Part 2G paragraph 2.1(g)(i) of the 
County Council’s Constitution, the County Council enter into an 
Agreement with the landowner under Section 25 of the Highways Act 
1980 to upgrade public footpath no 138065 in the parish of Wetheral to 
a bridleway shown A-B on the plan at Appendix C. 

4.0 BACKGROUND 

4.1 The proposed diversion order is in the interests of the landowner and the 
public. 

4.2 Bridleway 138055 follows an old lane which crosses directly over the former 
British Gypsum workings of Cocklakes Mine.  The workings date from a time 
when mine design was not well understood and safety standards were lower 
than modern day.  As a result, there have been a large number of 
subsidence events in this part of Cocklakes Mine.  Such events can result in 
very deep, and often open holes at the surface and some have the potential 
to allow access into dangerous old mine workings. 

4.3 The present bridleway was directly affected by subsidence in January 2000 
and the route was initally temporarily closed by way of a Temporary Traffic 
Regulation Order.  An informal diversion was then put in place to circumvent 
the collapsed area, but this was never formalised by legal Order. 

4.4 Public highways across the area affected by the mine (U1165 & 1167) were 
stopped up in 2001 and a new road constructed to bypass the former 
workings area to the north and east.   

4.5 The land above the workings has subsequently been taken out of 
agricultural use due to safety risks.  The affected area has been planted with 
a substantial number of trees to ultimately create a large woodland area. 
Access to the site is strictly controlled by the landowner. 

4.6 British Gypsum believes that the health and safety of anyone who may be 
affected by their operations is of paramount importance. The crossing of 
Bridleway 138055 over unstable mine workings at Cocklakes does not 
accord with this principle. The Company is very concerned that future 
subsidence events could put the general public at serious risk. 

4.7 The proposals are part of a wider scheme which will incorporate the 



 

 

diversion as detailed here which will use as much land unaffected by the 
mining workings as possible and the upgrading of footpath 138065 to 
bridleway.   

4.8 Additionally and outwith consideration of the diversion Order, a Cumbria 
County Council designed and approved scheme on the adjacent 
carriageway (C1040) will provide a dedicated safe crossing point to link to 
Bridleway 138048 and traffic management measures between the 
terminations of 138055 and the upgraded 138065. 

Establishment Works 

4.9 To ensure the new bridleway will be as accessible as possible, the applicant 
has to construct a 3 metre wide compacted stone track, with associated 
drainage, for the entire length of the diversion.  The track will run in an 
approximately 6 metre wide corridor with a high fence segregating the 
bridleway from rest of the site.  The route will be ungated throughout.  

4.10 The applicant has also agreed to fund the aforementioned road crossing 
point and associated traffic management measures. 

4.11 Further, a management agreement will be entered into with the applicant to 
cover the maintenance of vegetation adjacent to the new bridleway and the 
roadside hedgerow at point K on the map at Appendix B to maintain the 
vison splay.  Thereby reducing the future maintenance burden on the 
Council. 

4.12 All costs associated with the works detailed above and the processing of the 
diversion order and creation agreement will be paid by the applicant 
landowner. 

 
Consultation 

4.13 The statutory undertakers have been consulted and none are affected. 

4.14 A consultation has been carried out with 

Wetheral Parish Council – no response received  

Carlisle City Council – no response received 

Ramblers – no response received 

Local Ramblers representative – no response received 

Cumbria and Lakes Local Access Forum (CALLAF) – is supported by the 
CALLAF rather than the possible alternative closure, but with all 
necessary attention to drainage and surface construction of the diverted 
route within the quarry boundary.  

The upgrading of FP138065 is supported on the basis of an improvement 
to the bridleway network and interconnectivity.    

Byways and Bridleways Association – no response received 



 

 

British Horse Society – no response received 

Cumbria Bridleways Society - no response received 

Open Spaces Society – no response received 

Cyclists' Touring Club – no response received 

British Driving Society – no response received 

Auto Cycle Union – no response received 

Landowners – no other landowners are affected 

4.7 The local member for Wetheral, Nick Marriner has been consulted but has 
not made a response   

5.0 LEGAL IMPLICATIONS 

5.1 Under Section 119(1) of the Highways Act 1980 we must be satisfied that in 
the interests of the owner, lessee or occupier of land crossed by the path or 
way or of the public, it is expedient that the line of the path or way, or part of 
that line, should be diverted. 

5.2 The diversion must not alter any point of termination of the path, other than 
to another point on the same highway or a connected highway (Section 
119(2) Highways Act 1980) and which is substantially as convenient to the 
public. 

5.3 Further, under Section 119(6) of the Highways Act 1980, if no objections are 
received against the made order,  we must be satisfied that the public 
footpath diversion is expedient and will not be substantially less convenient 
to the public in consequence of the diversion and that it is expedient to 
confirm the order having regard to the effect which:- 

5.4 The diversion would have on public enjoyment of the path or way as a 
whole; 

5.5 The coming into operation of the order would have as respects other land 
served by the existing right of way; and 

5.6 Any new public right of way created by the order would have as respects the 
land over which right is so created and any land held with it. 

5.7 Under Section 119(6A)(b) of the 1980 Highways Act, our  Rights of Way 
Improvement Plan has been considered. 

5.8 Under Part 2G paragraph 2.1(g) (iii) of the Constitution, the Committee has 
power to divert footpaths and bridleways. 

5.9 Under Section 25 of the Highways Act 1980 a local authority may enter into 
an agreement with any person having the necessary power in that behalf for 
the dedication by that person of a footpath, bridleway or restricted byway 
over land in their area.  



 

 

5.10 Under Part 2G paragraph 2.1(g) (i) of the Constitution, the Committee has 
power to create footpaths and bridleways. 

6.0 OPTIONS 

6.1 The Committee may accept or reject the recommendation.  If the 
recommendation is accepted by Members and an order is made any objector 
will have an opportunity, before the order is confirmed to submit a further 
objection. The matter will then be referred to the Secretary of State for a 
decision as to whether or not the order should be confirmed in 
circumstances where the objection is not withdrawn. 

7.0 ASSESSMENT AND CONCLUSION 

7.1 I am satisfied that the proposed diversion will not prove to be substantially 
less convenient to use compared to the existing definitive route and no 
objections have been received as a result of consultations. 

7.2 With landowner agreement to surface the bridleway, the new route, whilst 
offering a different termination point, will be as commodious to the user as 
the present route. 

7.3 The differing termination point (at Point K on the map at Appendix B) 
provides a more direct link to the Bridleway 138048. 

7.4 It is concluded that the proposed diversion passes the legal tests set out in 
Section 119 of the Highways Act 1980 and, if Members approve the 
recommendation in this report, the order should be made in the interests of 
the landowner and the public. 

7.5 Also, the Creation Agreement to upgrade Footpath 138065 will add to the 
availability of bridleways in the area and provide an equine link to the former 
termination point (Point B on the plan at Appendix B), albeit via a short road 
link.  

 

Angela Jones 
Acting Executive Director – Economy and Infrastructure 
June 2019 

 
 
 
APPENDICES 
 
A Overview Plan showing proposals 
B Diversion Order Plan  
C Creation Agreement Plan  
 
 
 



 

 

IMPLICATIONS 
 
Staffing: Nil 
Financial: Nil  
Electoral Division: Wetheral – Nicholas Henry Marriner 
 
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
[Including Local Committees] 
 
No relevant decisions  

 

CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny 
 
 
 
BACKGROUND PAPERS 
 
No background papers. 
 
Contact:  Geoff Fewkes, Countryside Access Officer 

 Email: geoff.fewkes@cumbria.gov.uk    
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